[1] 


la Ma as og 
PSSSSHBPBPBDRYPHPRABBRAHSHND 


The CASE of Sir NicaoLas SToucnTcN, Baronet ; 
' Thomas Cate, alizs Cawood, John Flood , and 
Abraham Bernard , Millers, and Tenants of Stoak 
Mills in Surrey, 
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been Seized leveral Hundreds of Years, and now 1s Seized of Three Corn 
O Mills, One Fulling Mill, and Two Paper Mills (ever ſince the Erection 
I thereof ) in Szoak, aforeſaid; Demiſed by Leaſe to the ſaid Cate, Flood , 
Und Bernard, for ſeveral Years, (many of which are yet to come) at the yearly Rent 
f One Hundred Pounds , together alſo with a Mill Stream, belonging to the ſaid 
fills, for the private ule thereof ; *rill one Fares P:tfor, and others, in 165 1. having 
arocured the River #ye,near Guilford, by an Act of the then pretended Parliament,to 
vemade Navigable,joyned the ſaid River tothe ſaid MillStream,for Boats and Barges 
Db pals therein; and not only [o, but the Bargemen required the ſaid Millers to ſhut 
town their Mills, and pen the Water many Hours at a time, to heighten the Water, 
Or the better paſſage of the ſaid Boats and Barges , refuſing to give ſatisfaction 
therefore. LL. 
2 | 
a Thereupon Differetices ariling between the ſaid Millers and the Bargemen ; 
Lor Satisfaction by them to be niade for the loſs of the faid Millers Water, Time, and 
Trade, by heightning the Water as aforeſaid : It was agreed between them, that 
he ſaid Bargemen ſhould pay the ſaid Millers certain reaſonable rates for the ſame. 


Þ He ſaid Sir Nicholas Stoughton and his Anceſtors, among other things, have 


{ Afterwards in 1671. the ſaid River, by Act of Parliament then made , was 
Feſted in Sir Adam Brown, Baronet ; Sir Joſeph Sheldon, Knight ; Sir Edward Thurland, 
night ; Hezry Hillard, Elquite 3 (and others) in Truſt: In which A@ it was 
rticularly provided, that the faid Truſtees ſhould not demoliſh , or impair the 
orefaid Mills, (nor other Mills near the (aid River) But that they ſhould remain 
ew ſame plight and condition that they were in before this A&t was made. 

| | 

\By a Provilo in the ſame Aﬀ inſerted, the ſaid Truſtees were impoweted 
(fer a Low Water Mark at each Mill, adjoyning on the ſaid River , below whicli 
ſbould not be lawful forany perſon to draw the Water to the prejudice of the 
avigation. | | ob ns 


ſ 


Three of the (aid Truſtees did on the Sixteenth day of Hay, i671. ſet a 
'w Water Mark at the aforeſaid Mills of Sir Nzcholas Stoughton , (and at no other 
lis befides, although the Occupiers thereof take Monies for heightning thi 
arer, as well as Szoat Millers ; ) which Low Water Mark was ſet as high as the 
Sigh Water Mark formerly ſet by the Commiſſioners of Sewets, above which it 
as not lawful to raiſe the Water, whereby Szoak Millers could not, nor cannot 
jblerving that direction ) draw and have ſuſhcient Water for their neceſſary Work 
id Trade, 
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In Trinity Term, inthe Twenty fourth Year of His now Majelties Reign 
His ſaid Majeſties then Attourney General, at the Relation of the {aid Truſtees 
prefer'd an Information by Exglifh Bill in the Exchequer, to require an account bot. 
of Sir Nicholzs Stoughton and Stoak Millers (and of no other Millers of any, othe 
Mills beſides) of and for all Monies which the Bargemen had paid Soak Millers fo 
heightning the Water aforeſaid. 1 


The ſaid Cate and Flood anſwered ſeveral matters in the ſaid Informatio! 
charged, and Demurred in Law, that they ought not to give any account of thi 
Monies lo received tothe Relators, in regard they did nor receive ſuch Monies as 
profits of the ſaid River, bur only for their loſs of Water, Time, Trade, anc 
Prejudices, by heightning the Water as aforeſaid ; which Demurrer upon Arguing 
on the Third of February, 1676, was Over-ruled , and by Order of the ſaid Court 
then made, they were Ordered to account upon Oath for all Monies fo taken a 
aforeſaid, contained in the ſaid Demurrer, requiring allo, by the (aid Information 
an account of what was taken for Penning of the Water, even for aboy: 
Four Years before the making of the ſaid laſt At of Parliament. | 


The ſaid Sir Nichols Sto:ghton and Stoak Millers are likewiſe further damnified 
and agrieved, by reaſon of an Injunftion Awarded by the faid Court of Excheque; 
againſt them the Fourth of FJa{y, 1677. which prohibits them rodraw any Wate 
-out of the ſaid River, below the ſaid Low Water Mark, until the hearing of the faic 
Cauſe in the ſaid Court, or further Order of that Court made, whereby the ſaic 
Mills (without breach of the ſaid Injundtion ) cannot Work at all, or very little 
to the great damage of the ſaid Millers, and diſheriſon of Sir Nicholas Stoughton. 
the ſaid Injunction (as they are adviſed) is not warrantable by Law, being new, anc 
without Preſident , and was granted by the means of Mr. Baron Thurland, whc 
is a party to this Suit , and was formerly a Council init and hath been and is ſtil! 
a Zealous proſecutor of Sir Nicholas Stoughton, 


And when Locks and Banks of the ſaid River, were by certain ill-diſpoſec 
perſons cut and much diſpoiled , the {aid Court of Exchequer (upon ſuggeſtiot 
by the faid ill-diſpoſed perſons ) that they were hired to do the {ame b' 
Sir Nicholas Stouzhten , and upon pretence, that by one of the Breaches 
the Water was drawn below the ſaid Low Water Mark, which ( if it had bee 
true, yet it is not within the meaning of the ſaid Injun&tion , which was onl 
to hinder the ſaid Millers from drawing away the Water by. their ſaid Mills) di 
in Michaelmas Term, 1677. grant an Attachment againſt Sir Nicholas Stouzhto; 
who appearing thereto, and being examined upon Interrogatories, did Anſw 
(as the Truth was) that he did not Order, nor Hire any of the (aid. ill-diſpoſ 
Perſons to cut or break the ſaid Banks or Locks, whereby the Water was dray 
below the faid Low Water Mark, and did Demur in Law, that he ought n 
co make any Anſwer about the cutting of any Banks or Locks, whereby | 
W ater could be (nor was) drawn below the ſaid Low Water Mark. 


' Yet,notwithſlanding hedid fully anſwer all he laid Interrogatories that concern | 
him to An{wer , the laid Court of Exchcquer, the Twelfth day of Fune laſt, d: 
Order him to ſtand Committed to the Frilon of the Flee?, *rill he ſhould mal 
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a farther Anſwer to the ſaid Interrogatories, and to Anſwer in Cuſtody ; but he is 
not yet in Cuſtody. 


And the ſaid Sir Nicholas Stoughton further complaineth, That in Michaelmas 
Term, inthe Twenty Ninth Yearof His now Majeſties Reign, an Information 
was Exhibited in the Ki»zs Bench 1n the Attourney Generals name apainſt him, 
Suggeſting as if he had Hired the laid il|-diſpoſed Perſons to cut and break divers 
Banks and Locks , whereby the Navigation of. the ſaid River was hindered, and 
concludes the ſame Information , 44 grave & commune Nocument” & Ligeoruns 
& Subaitorum , &c. viz, to the great and common Nulance of the Kings Liege 


People and Subjects , &c. 


' To which Information, he Pleaded by Rule of -Eourt before the Twenty Fifth 

pf December then following , That it appeared by the ſaid laſt A& of Parliament, 

hat the aforeſaid River was a private River, and therefore it ought not to be 
4 commune Nocument' Ligeorum & Subditorum, &c, TD 


Whereupon by Motion in H:lary Term following , the ſaid Court (after the afore- 
zid Plea pleaded) made a Rule for the amending the ſaid Information, whereby it 
as altered from an Information of a publick Nuſance to an Information for a 
drivate Trefpa(s, cauſing the Original Information onthe File to be razed, and 
he Words Commune Ligeorum. & Subaitorum to be blotted out, and ſeveral other 
2Zures to be made therein, and many things to be alfo interlined , and added to 
he ſame ; whereby his aforeſaid Plea was deſtroyed , and it. became really a 
ew Information, bur yet, .as amended, ir ſtood as an Information Filed of * 
Michaelmas Term, and therefore, thoſe amendments could not be Warranted by 
aw, and the [aid Plea ought to be allowed and ſtand good. | 


©. But Sir Nicholas Stoughton being compelled by Rule of Court to Plead de Nows 
o the ſaid Information after rhe ſaid amiendments ,. pleaded a {ſpecial Plea in the 
ature of a Plea in Abatement, ſetting forth the {aid At of Parliament, and 
Semanded Judgment on the- (aid Information, in regard the ſame. Statute had 
ppointed another remedy, by Action of Debr and treble Damages tabe recovered 


reupon- | - 


To this Plea the Attourney General Demurred, and upon arguing thereof the 
t Term, it was over-ruled and Judgment given for the King, as upon a Plea 
Chief; whereas it ſhould have been but a Reſpond-as Oufter , which Judgment is 

ce Signed, and although ir be not lo fully entered, as thereupon to bring a Writ 

Errour; yet by the Rules of the ſaid Court of Kings Bench , the (aid Sir Nicholas 


2bton is lyable to be taken in Execution thereupon, 


/ 


\11 which Orders, Injunction , Judgment, and other the Proceedings afore- 
, do tend to the Ditheriſon and depriving of Sir Nzcholas, and his ſaid 
ants, the Millers of the {aid Mills, and of the Profits thereof, and are to 
Ir great grievance and damage , and will impair and totally deſtroy the ſame 
ls, contrary to the true meaning of the aforeſaid late Act of Parliament, 
d they are remedile(s in the Premiſes, unlels they niay have Relief therein by 
Honourable Houſe of Peers, according to the ulual Juſtice and Equity thereof 
Caſes of this Nature; and the rather , tor that the power given to the Court 


of 
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of Judicature by the ſaid laſt A& of Parliament , appointed to make them Satis- 
taction for heightning the Water, is now expired, without giving them any 


Satisfa@tion, or Relief therein, or hearing their Claims, which they exhibited 
indietime, according to the Direction of the ſaid A of Parliament. 


The ſaid. Sir Nicholas Stoughton 4nd his ſaid Tenants, the Millers, have 
lately cauſed a Petition to be preferred to the Honourable Howſe of Peers , 
ſetting forth the Matters aforeſaid, And do therein humbly Pray , That the 
ſaid Order of the Third of February, 1676, maybe diſcharged ; Aud that 
the aforeſaid Demurrer inthe Exchequer may ſtand good againſt any account 
And that the ſaid Injunition may be diſſolved , And that they may have the 
free uſe and benefit of the aforeſaid water , as formerly; And that the ſaid 
Oraer of Commitment ef the Exchequer of the Twelfth of June, 1678, | 
ay be Diſcharged ; And that all Proceſs and Proceedings in the Exchequer 
mmay be ſtayed, till Hearing of the Canſe and Matter aforeſaid, at the Bar of 
the Houſe of Peers. SY 

nd Sir Nicholas Stoughton farther Prayeth,That the Original Information, 

as it was Filed in the Kings Bench, before the ſaia Amendments were made, 
may be Certified into the Honourable Honſe of Peers, with all the Alterations 
therein inſerted; And that the ſaid Alterations and Amendments may be 
et aſide, as wot being Warranted by Law, and the Rules and Preſidents of: 
the ſaid Court of Kings Bench; And that Sir Nicholas Stoughton's 
firſt Plea tothe ſaid Information may ſtand good, Ana that depending this. 
Cauſe , (in the Honourable Houſe of Peers) the ſata Sir Nicholas Stoughton: 
-andV1is-fard Tenantsy the Millers, and gwewy. of them, may be Preteted 
by the Order thereof, from being aky way Moteſted , Arreſted , Impriſoned , 
or otherwiſe detained, by any Order, Judgment , Execution , or other Pro-: 
ceſs or thing whatſoever , made, entered, or iſſued, or to be maae, entred , 
or iſſued out of the ſaid Courts of Kings Bench and Exchequer , or either! 
of them, touching the Premiſes, or any other way concerning the ſame ; And 
 » that till the Hearing of ts Cauſe, and the Matters aforeſa:d , at the Bar of 

- the Houſe of Peers, Judement may be ſtayed from being entred againk, 
Sir Nicholas Stoughton «pox the ſaid Information in the Kings Bench j - 
And that the CAttourney General, or the ſadd Relators, or any of them,may puy 
in their Anſwers ; And that the ſaid Sir Nicholas Stoughton ad his ſaig 

' Tenants, the Millers, may be relievedin the Premiſes, as to their Lorajhip., 
in their Wiſdems ſhould ſeem meft juſt aud reſonable. 1 


